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In the Court of Appeals of the District of 

Columbia 

October Term, 1925 


Charles West, appellant 

v. 

Hubert Work, Secretary of the Interior, 

Appellee 

BRIEF AND ARGUMENT FOR APPELLEE 

Appellant’s bill was dismissed by the trial court 
on motion of the appellee, and the case is here on 
appeal from the final decree entered upon appel¬ 
lant’s election to stand upon the bill of complaint. 
(R. p. 26.) The trial court filed a memorandum 
(R. p. 25) stating the reason for sustaining one 
ground of the appellee’s motion to dismiss. (R. 
p. 23.) 

STATEMENT OF THE CASE 

The act of February 25, 1920 (41 Stat. 437), 
authorized the Secretary of the Interior to issue 
prospecting permits and leases for the prospecting 
for and mining of certain minerals specified 
therein, among which were oil and gas deposits. 

The act provided (section 1) “ that deposits of 

(i) 
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* * * oil, * * * or gas, and lands containing 
such deposits owned by the United States, * * 
shall be subject to disposition in the form and man¬ 
ner provided bv this Act * * There were 

named certain areas which were expressly excepted 
from the operation of the act, which areas do not 
include the lands involved in this suit. The act 


provided for the issuance of prospecting permits 
for a period of two years for lands outside the 
known geologic structures of known producing oil 
or gas fields (section 13) and for the issuance of 
leases for a term of twenty years, with the right of 
extension of the term, for lands within defined pro¬ 
ducing (hi structures. These leases issue under two 
conditions: First, where a permittee has made a 
discovery of oil or gas, in which case the permittee 

mav have a lease for one-fourth the area covered 
* 

by his prospecting permit, or as much as 160 acres 
if one-fourth the permitted area does not amount 
to such an area, at a royalty of five per centum of 
tlie value of production, and has a preference right 
to a lease for the remainder at such royalties (not 
less than 12.] per centum of the value of produc¬ 
tion) as the Secretary may prescribe; second, 
where lands are within the known geologic struc¬ 
ture of a producing oil or gas field, the Secretary 
is authorized to lease such lands to the highest 
responsible bidder, at competitive bidding under 
general regulations to be made by him (section 17). 
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Sections 18, 18a, 19, and 22 of the act provide for 
preferential leases to claimants who have, prior to 
dates specified therein, initiated oil or gas placer 
mining claims to the areas under the preexisting 
mining laws. By section 37 of the act the preexist¬ 
ing mining laws are repealed as to lands containing 
oil or gas, except as to “ valid claims existent at date 
of the passage of this Act * * 

On March 6, 1920, appellant entered upon cer¬ 
tain unsurveyed lands described in the bill of com¬ 


plaint (R. p. 3) and erected thereon a notice that 
within thirty days thereafter he would file applica¬ 
tion in the United States Land Office for a permit 
to prospect for oil and gas upon the area described 
in said notice (being the area described in the bill), 
and on March 19, 1920, tiled such application, 
which was thereafter, during the month of March, 
1920, amended to conform to regulations promul¬ 
gated by the defendant. (Circular of March 11, 
1920, 47 Land Decisions, 437.) 

The area described is in part in the south half 
of Red River, in the State of Oklahoma, and in 
part on the flood plain south thereof, and in the 
State of Texas, as since lias been determined by the 
Supreme Court of the United States, in a contro¬ 
versy which will be later discussed. This present 
suit relates only to that portion of the area which 
is in the south half of the river bed, and which 
lies south of surveyed fractional Secs. 5, 6, and 9, 
in T. 5 S„ R. 15 W., I. M., in Oklahoma. 
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On December 8, 1919, the State of Oklahoma 
filed an original suit in the Supreme Court of the 
United States against the State of Texas, in which 
the former prayed for an adjudication that it pos¬ 
sessed rights, jurisdiction, and sovereignty in the 
bed of Red River north of tin* south bank of said 


river, as that bank existed on February 22, 1819, 
the date of the treaty with Spain, which estab¬ 
lished the boundary between the United States and 
Spanish possessions at this point. The United 
States intervened in this suit on April 1, 1920, and 
a Federal receiver was appointed by the Supreme 
Court to take over, operate, and conserve the oil 
resources of a part of the river bed upon which, 
prior to the suit and the intervention of the United 
States, many entries had been made, and oil de¬ 
velopment started, by a large number of individ¬ 
uals, associations, and corporations, claiming di¬ 
verse rights under grants, leases, licenses, and laws 
of the three sovereign parties to the suit. Private 
parties who had initiated alleged claims to the river 
bed also intervened in the suit. 


The suit, Oklahoma v. Texas, United States in - 
tervener, occupied the attention of the Supreme 
Court for over five years, and is still pending as to 
certain matters. In the course thereof the major 
controversies have been settled, and the interstate 
boundary south of the land claimed by appellant 
has been established by a commission and approved 
by the Supreme Court. Only a few of the opinions 
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and decrees of the court in this matter have a direct 
hearing upon the matters involved in this appeal, 
and onlv those will now be referred to: 

Tn an opinion rendered on April 11, 1921 (256 
r. S. 70), it was found that the boundary between 
Oklahoma and Texas was on the south bank of Red 
River, as had been decided by the Supreme Court 
in 1896, in the ease I'nited States v. Texas (162 
r. S. 1). In its decree of June 1, 1921 (256 l\ S. 
602), the Supreme Court found that it remained to 
be determined what constituted the south bank of 
the river and where, along that bank, the true 
boundary is located. That matter was set down 
for hearing. On May 1, 1922, the court, speaking 
through Mr. Justice Van Devanter (Oklahoma v. 
Texas , 258 U. S. 574), found that the suit involved 
proprietary controversies of the following cate¬ 
gories: (a) Those of the State of Oklahoma and its 
grantees and licensees; (b) that of the United 
States; (c) those of Indian allottees and others 
based on the ownership of riparian lands on the 
northerly side of the river; and (d) those based on 
placer mining locations made in the river bed. 

The claims of the State of Oklahoma and its 
grantees were disposed of by a finding that Red 
River is nonnavigable, and the claims of the Indian 
allottees and other riparian owners sustained as to 
the river bed north of the medial line of the river 
bed, as that area should thereafter be established. 
Title was found to be in the United States as to 
the south half of the river bed. Passing to the 
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Haims asserted under the mining laws, the Court 
found that as to lands in Oklahoma Territory, and 
later the State of Oklahoma, only such public land 
laws as were expressly extended to lands owned by 
the United States therein governed their disposi¬ 
tion, and further that, as to lands in the State of 
Oklahoma, the policy of the Congress had ever 
been, with but jtwo exceptions, which involved 
lands elsewhere than in the bed of Red River, to 
dispose of such lands under the nonmineral public 
land laws. After so stat ing, in a carefully worded 
opinion, the court summed the matter up as fol¬ 
lows: 


We conclude that this part of the river 
bed never was subject to location or acqui¬ 
sition under the mining laws, nor, indeed, 
to acquisition under any of the land laws, 
and therefore that these locations were of 
no effect and conferred no rights on the 
locators o’* their assigns. 


Effect was given to this decision by decrees of 
June 5, 1922 (259 U. S. 565), and March 12, 1923 
(261 U. S. 345). 

In an opinion delivered by Mr. Justice Van De¬ 
canter on January 15, 1923 (260 U. S. 606), the 

i 

Supreme Court found that the claim of the State 
of Texas that the river bank was the southerly edge 
of a small channel which habituallv wound its wav 

9 * % 

through the sand bed of the river was incorrect, 
and that the bank which marked the interstate 
boundarv between the States of Oklahoma and 


i 
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Texas was the cut bank marking the southerly edge 
of the broad sand bed of the river, and that the 
boundary is on and along that bank at the mean 
level of the water when it washes the bank without 
overflowing it. 

By later orders of the court (261 U. S. 340 and 
262 U. 8. 505) a boundary commission was ap¬ 
pointed which established the interstate boundary 
through the area involved in the Federal receiver¬ 
ship, and the medial line of the river adjacent to 
producing oil wells. The medial-line survey lias 
never been extended through the portion of the 
river bed involved in the suit before this court. It 
was not until June 9, 1924, that this boundary sur- 
vev and the survev of the medial line, made as of 
December 31. 1923, were approved (265 U. 8. 493 
and 265 U. 8. 500). 

The Congress, by an act approved March 4. 1923 
(42 Slat. 1448), authorized the Secretary of the In¬ 
terior to adjust and determine the equitable claims 
of citizens and domestic corporations to lands be¬ 
long. ing to the United States in the south half of 
Red River, in Oklahoma, which lands were claimed 
and possessed in good faith prior to February 25, 
1920, and upon which lands expenditures were 
made in good faith and with reasonable diligence 
in an effort to discover or develop oil or gas, by is¬ 
suance of permits or leases to those found equita¬ 
bly entitled thereto. (Section 1, act of March 4, 
1923.) This act authorized the Secretary to take 

r,;K]ir,—nn—•> 
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Supreme Court found that the claim of the State 

of Texas that the river bank was the southerly edge 

of a small channel which habitually wound its wav 
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through the sand bed of the river was incorrect, 
and that the bank which marked the interstate 
boundary between the States of Oklahoma and 
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was not until June 9, 1924, that this boundary sur- 
vev and the survev of the medial line, made as of 
December 31. 1923, were approved (265 1. 8. 493, 
and 265 IT. 8. 500). 

The Congress, by an act approved March 4, 1923 
i 42 Slat. 1448), authorized Ihe Secretary of the In¬ 
terior to adjust and determine the equitable claims 
of citizens and domestic corporations to lands be- 
!oik ing to the United States in the south half of 
Red River, in Oklahoma, which lands were claimed 


and possessed in good faith prior to February 25, 
1920, and upon which lands expenditures were 
made in good faith and with reasonable diligence 
in an effort to discover or develop oil or gas, by is¬ 


suance of permits or leases to those found equita¬ 
bly entitled thereto. (Section 1, act of March 4, 
1923.) This act authorized the Secretary to take 
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over for the United States, upon release from the 
Federal receivership, the lands and oil wells, as well 
as funds derived from oil production in the receiv- 

i 

ership ai ea, pending disposal of claims under the 
act. and further provided that lands and oil de¬ 
posits remaining: unappropriated and undisposed 
of after adjudication of all applications under said 
art should. “ after date fixed hv order of the Sec re- 
tary of the Interior, hi* disposed of in accordance 
with the provisions of the act of February 25,1920." 

By an ol der dr decree of June 9, 1924 (265 l\ S. 
517), tin* Federal receiver was directed to surren¬ 
der the receivership property in the south half of 
the river to the Secretary at the close of operations 
on June 00 1924. This transfer was made, and the 
Secretary has gendered decisions with respect to 
certain of the claims presented under the act of 
March 4, 192*>, but has not opened the area under 
tin* act of February 25, 1920. 

Appellant’s bill shows (R. p. 12) that his appli¬ 
cation, presented under the act of February 25, 
1920 (prior to the decisions of the Supreme Court 
and the act of March 4, 1920), was rejected early 
in 1920 bv the Commissioner of the General Land 
Office, in accordance with Departmental Instruc¬ 
tions of June 18, 1920; and that said application 
was reinstated and suspended by orders of the Sec¬ 
retary of September 8, 1920, pending the outcome 
of litigation involving the ownership and status of 
the lands upon which the claim was made. The 
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decision and order appear on pages 20, 21, and 22 
of the record. 

On March 6, 1923, immediately following the 
approval of the act of March 4, 1923, the Commis¬ 
sioner, with the Secretary’s approval, rejected 
Charles West’s permit application, and upon peti¬ 
tion the Secretary affirmed the rejection. (50 Land 
Decisions 534.) 

Appellant, by his bill, seeks to restrain the Secre¬ 
tary from disposing of the land in accordance with 
the provisions of the act of March 4, 1923, and a 
mandatory order requiring the Secretary to issue 
a prospecting permit to him under his application, 
pursuant to section 13 of the act of February 25, 
1920. (R. i). 14.) 

To this bill appellee interposed a motion to dis¬ 
miss on the following grounds (R. p. 23): 

1. That the land in controversy was not 
subject to disposition under the mining laws 
of the United States, or in the manner sought, 
at the time when plaintiff filed his applica¬ 
tion for permit under section 13 of the act 
of February 25, 1920, or at any time since 
save only under the provisions of the act of 
March 4, 1923. 

2. That the bill fails to show facts bring¬ 
ing the plaintiff within the relief provisions 
of said act of March 4, 1923. 

3. That the court lacks jurisdiction over 
the subject matter of the suit in this: That 
the question of whether any tract of land 
of the United States is open to disposal 
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under the statute and form invoked bv ail 

•/ 

applicant is one exclusively within the 
jurisdiction of the defendant Secretary as 
head of the Land Department to determine 
and that its determination involves the exer¬ 
cise of judgment and discretion, not review- 
able by direct proceedings against the de¬ 
fendant in the courts. 

4. That there is an absence of indispensi- 
ble parties defendant. 

Appellee’s motion was, by stipulation (R. p. 23), 
taken as a return to the rule to show cause why a 
preliminary injunction should not issue. 

The trial court, as disclosed by the memorandum 
opinion (R. p. 25), only found it necessary to con¬ 
sider the first ground of the appellee’s motion, 
which it sustained, finding that the matter was 
ruled by the decision of the Supreme Court of May 
1,1922, Oklahoma v. Texas (258 IT. S. 574). 

ARGUMENT 

I 

The land in controversy was not subject to disposition under the 
mining laws of the United States, or in the manner sought, at the 
time when plaintiff filed his application for permit under section 
13 of the act of February 25, 1920, or at any time since save only 
under the provisions of the act of March 4, 1923 

This proposition, which the trial court found to 
be sound, and decisive of appellant’s suit, is based 
upon the opinion of the Supreme Court in Okla¬ 
homa v. Texas (258 U. S. 574), rendered May 1. 
1922. 
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Tn that opinion it was settled that: 

(1) The mining laws did not apply to the lands 
in the bed of Red River. 

(2) None of the public land laws had ever been 
extended over that area. 

Appellee’s position is that: 

(a) The term “ mining laws ” used by the court 
in that opinion embraces claims under the act of 
February 25, 1920. 

(b) That, even assuming that the act of Febru¬ 
ary 25, 1920, is not one of “ the mining laws,” it is 
certainly one of the public land laws, which were 
shown by the Supreme Court, in its opinion, never 
to have been extended to the area involved in this 
suit. 

(a) The term “ mining laics ” used by the court 
in that opinion embraces claims under the act of 
February 21, 1920. 

The act of February 25, 1920, is one which, by 
its terms, supersedes preexisting mining laws as to 
the mine rats enumerated in said act (vide Sec. 37, 
net Feb. 25, 1920), and provides for the issuance 
of permits to prospect for the minerals named in 
lieu of the former method of location and entry, 
and for leases of the deposits with a royalty to 
the United States in lieu of rights to purchase the 
fee title to both lands and deposits, at a small sum 
per acre, previously provided for under the so- 
called mining laws. Revised Statutes, sections 
2322 to 2325, inclusive; section 2329, extending 
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said sections to placer mining claims; the act of 
February 11, 1897 (29 Stat. 526), extending the 

t 

placer mining laws to lands valuable for oil; and 
the act of February 12, 1903 (32 Stat. 825), recog¬ 
nizing oil placer claims as part of the mining laws 
covered by Titll? 32, Chapter 6, Revised Statutes. 

The act of February 25, 1920, relates to certain 

i • 

minerals, and supersedes previous laws conceded by 

* 

appellant to be;part of the “ mining laws ” or the 
“ old general naming laws,” to use an expression 
by the Land Department which is much relied upon 
by appellant as proving a distinction. (Vide pp. 
18, 19, and 20, appellant’s brief.) ll must follow 
that, as a new law providing for the disposition of 
minerals in a manner different from the “ old gen¬ 
eral mining laws,’’ the later act deals with the same 
subject matter and is another of the mining laws. 
Where, otherwise, can it logically be placed? 

The fact that the policy of the act of February 
25, 1920, is novel (vide pp. 15-20 of appellant’s 
brief) does not have any material bearing on the 
question whether the act is a mining law. The 
“old general mining laws” which, it is conceded, 
existed up to February 25, 1920, as to oil and gas 
deposits and lands valuable therefor, were not one 
piece of legislation but a succession of acts, most 
of which were “novel” when passed, but were 
part of the mining laws nevertheless. 

Appellant asserts (vide pp. 27-34, appellant’s 
brief) that the term “ mining laws ” used by the 


Supreme Court in the decision of May 1, 1922, was 
restricted by the parties before it, and that, as no 
claimants were before the court asserting rights 
under the act of February 25, 1920, but those be¬ 
fore it were relying solely upon locations under the 
placer mining laws, the opinion of the court can 
only be taken as authoritative as to the applica¬ 
bility of the placer mining laws to the south half 
of the river bed. Tt was brought out in argument 
in the trial court that the Delta Oil Company and 
J. lb Lawton and others, interveners in the suit 
OL'luhonia v. Tc.ras, and before the court on May 
1. 1922, had applied for a lease under section 19 
of the act of February 25, 1920, based upon work 
performed upon an attempted placer mining loca¬ 
tion, and relied in part at least upon that fact. Ap¬ 
pellant disposes of this matter in the last para¬ 
graph on page 11 of his brief with the statement 
“ and it may be said that there was no such appli¬ 
cant before the court, who had laid application 
upon lands in the south half of the river bed.” 

This must result in the inference that the court 
on May 1, 1922, was assuming to pass upon what 
was the south half of the river bed, something not 
found by the court until much later, and a matter 
as to which the court said, in the opinion of May 1, 
1922 (258 U. S. 574), referring to the then pending 
question as to what was the main channel of Red 
River: 

Subsequent proceedings resulted in a de¬ 
cree recognizing and declaring that the true 
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State boundary is along the south bank of 
the river, as claimed by Oklahoma and the 
United States, and not along the medial line 
of the stream, as claimed by Texas. (256 
U. S. 70 and 608.) The decree directed a 
further hearing to determine what consti¬ 
tutes the south bank, where along that bank 
the boundary is, and the proper mode of 
locating it on the ground. That hearing was 
had last week and disclosed that the parties 
differ widely as to what constitutes the south 
bank. A decision on the question will be 
given after it shall have been fully consid¬ 
ered. The southerly cut bank to which we 
shall reifer presently may or may not be the 
bank along which the boundary extends. On 
this ice intimate no opinion note. 

Our present concern is with proprietary 
claims to the bed of the nicer and to the pro¬ 
ceeds of oil and gas taken from 43 miles of 
the souther]if half. (Italics supplied.) 


It was not until January 15, 1923, that an 
opinion was rendered (260 U. S. 606) which defined 

i 

the south bank of the river, and not until June 9, 
1924 (265 U. 8. 500-517), that the boundary on the 
south bank and the medial line adjacent to produc¬ 
ing wells were established and approved by the 
court. When iso established, it was found that a 
well (Federal! receiver’s No. 168) drilled by the 
Delta Oil Company was south of the medial line. 

That well was taken over bv the Federal receiver 

* 

April 1, 1920, and if any inference is to be drawn 
as to tht* intent of the court as to the claim of the 
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Delta Oil Company under the act of February 25, 
1920, the proper one would seem to he that this well 
and its proceeds were contemplated by the lan¬ 
guage of the court: “ the proceeds of oil and gas 
taken from 49, miles of the southerly half/' The 
court’s decree of June 5, 1922 (259 U. S. 565), 
disposed of the claims of J. B. Lawton and the Delta 
Oil Company among those under “the mining 
laws." It is strange, as the act of February 25, 
1920, was one source of the claim of these parties, 
that the court overlooked it. The proper inference 
would seem to be that the act of 1920 was so much 
akin to the other mining laws as to require no 
special mention. Appellee contends that the sug¬ 
gestion that the court assumed to fix the medial line 
for any purpose, before its consideration of the 
issues then pending appertaining thereto, is wholly 
unwarranted. 

But it is not necessary to the correctness of ap¬ 
pellee’s contentions that it he found, as a matter of 
fact, flint there was in the mind of the Supreme 
Court, in its decision of May 1, 1922, any specific 
claim under the act of February 25, 1920. As 
stated by the trial court (R. p. 25), the applicabil¬ 
ity of the act of February 25, 1920, to the lands in- 
• • 

voiced in this suit is “ ruled by the decision of the 
Supreme Court in the case Oklahoma v. Texas 
(258 U. S. 574).” 

The reasons given by the Supreme Court for 
rejecting claims under “ the mining laws,” assum- 


ing for the moment that only placer mining claims 
were meant, leaves no room for any conclusion save 
that the act of February 25, 1920, never applied 
to the river-bed area until expressly extended 
thereto for future dispositions of the land and oil 
and gas deposits by the act of March 4, 1923. The 
finding of the court on that point (258 IT. S. 574, 
at pages 001-002) was as follows: 

Thus the general policy in respect of lands 
in Oklahoma has been that the mining laws 
should not apply to them, and to this there 
have been but two exceptions, each confined 
to a limited area and neither embracing the 
locality in question. Even the words of the 
exceptions, “ are hereby extended over ” the 
particular areas, plainly imply that but for 
them the mining laws would not have ap¬ 
plied to those areas. The general policy 
is also reflected in the Act of 1906, provid¬ 
ing for Oklahoma’s admission into the 
Union, the eighth section of which dis¬ 
tinctly recognized the right of the State to 
receive mineral lands under the grants to it 
for school and other purposes, a thing not 
permitted to a State where the mining laws 
are in force. 

This is the view which has been uniformlv 
taken and enforced bv the officers of the 
Land Department in the administration of 
these acts. Those officers have not recog¬ 
nized or given effect to these mining claims. 

The act of February 25, 1920, certainly applies 
to mineral lands, and if intended to apply to lands 
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in Oklahoma, constituted an alteration of the long- 
existing general policy in respect to lands in Okla¬ 
homa, and a repeal of so much of the act of March 
3, 1891 (26 Stat. 989, 1026), as provided that “ all 
lands in Oklahoma are hereby declared to be agri¬ 
cultural lands and proof of their nonmineral char¬ 
acter shall not be required as a condition precedent 

to final entrv/’ 

* 

Appellant urges (vide p. 22, appellant’s brief) 
that the act of February 25, 1920, is general in its 
terms, relating to “ oil and gas and lands contain¬ 
ing such deposits owned by the United States,” 
and, because of this comprehensive language, cer¬ 
tainly includes lands and deposits owned by the 
United States within the State of Oklahoma. The 
disposition made of the almost identical language 
of the “old general mining laws” (section 2319, 
Revised Statutes), to wit, “ all valuable mineral 
deposits in lands belonging to the United States,” 
by the Supreme Court in the opinion (258 U. S. 
574-600) was that this general language was re¬ 
stricted nevertheless to lands subject to disposal 
under the public land lairs . It seems sufficient to 
point out that the provisions of the act of Febru¬ 
ary 25, 1920, are general, whereas the provision of 
the act of March 3, 1891, is specific, and as between 
the two the earlier must stand. It would not seem 
improper to apply to this situation the rules of stat¬ 
utory construction so ably cited by appellant on 
pages 39 and 40 of his brief in support of another 
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contention in! his behalf. Those rules were also 
applied in Rodgers v. United States (185 U. S. 88), 

where the court said: 

#■ 

The reason and philosophy of the rule is, 
that when the mind of the legislator has been 
turned to the details of a subject, and he has 
acted upon it, a subsequent statute in general 
terms or treating the subject in a general 
manner and not expressly contradicting the 
original act, shall not be considered as 
intended to affect the more particular or 
positive previous provisions, unless it is 
absolutely necessary to give the latter act 
such a construction in order that its words 
shall have any meaning at all. 

It is submitted, therefore, that there can be little 
doubt that the act of Februarv 25, 1920, whether 
specifically intended to be covered by the term 
“ mining laws ” or not, as the Supreme Court used 
that term in its opinion, was an act relating to 
mineral land *, and, under the principles of this 
decision, did not and could not apply to the lands 
in question. 

(b) Assuming that the act of Febniarg 2>, V):>(K 
is not one of ‘j the mining hues/* it is certainly one 
of the public Vand lairs, which were shown by the 
Supreme ('ou'rt , in its opinion , never to have been 
extended to tl\e area involved in this suit. 

Whether oi! not the act of February 25, 1920, is 
a mining law,? it is assuredly a public land law, for 
by its very terms it relates to deposits of specified 
minerals “ and lands containing such deposits 
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owned by the United States” and provides that 
such lands and deposits “ shall be subject to dispo¬ 
sition in the form and manner provided by this 
act ” (vide section 1 of the act), and the matter is 
placed in the hands of the Secretary of the Interior, 
the recognized agency through which the Congress 
administers the public land laws. Riverside Oil 
Co. v. Hitchcock (190 U. S. 316). 

The Supreme Court in Oklahoma v. Texas (258 
U. S. 574, at pages 599-601) considered the ques¬ 
tion of the applicability of public land laws to the 
river bed in Oklahoma. There the court pointed 
out that section 2319 of the Revised Statutes, re¬ 
lating to mineral lands “ owned by the United 
States /’ was a part of the laws relating to “ the 
public lands,” and said: 

Onlv where the United States has indi- 
eated that the lands are held for disposal 
under the land laws does the section apply; 
and it never applies where the United 
States directs that the disposal be only un¬ 
der other laws. 

The court then pointed out, referring to the south 
half of the river bed: 

* * * this part of the river bed was 

for manv vears in the Indian Territorv, to 
which none of the land laws ever was ex¬ 
tended. In 1890 it was made a part of the 
Territorv of Oklahoma by an act wherein 
Congress expressly indicated that the lands 
in that territory should be disposed of un- 



der the homestead and town-site laws 
“only.” (Italics supplied.) 

This latter reference was to the act of May 2, 
1890 (c. 182, sections 1, 18, 20, 22, 26 Stat. 81). 
(Sec footnote p. 600.) Appellant has miscon¬ 
strued the decision of the court on this point (vide 
the concluding paragraph p. 22, appellant’s brief), 
for he assumes that which the court did not decide, 
i. e., that the homestead and town-site laws were 

extended to all lands owned bv the United States 

•« 

in Oklahoma Territory by the act of Mav 2, 1890. 
Analysis of the sections of that act cited in the 
footnote of the court’s opinion (258 U. S. 574, 600) 
will disclose the fact to be that the homestead laws 
were only extended to specific areas and were made 
generally applicable as follows: 

* * * where any of the other lands 

within the Territory of Oklahoma, now oc¬ 
cupied by any Indian tribe, shall, by opera¬ 
tion of lair or proclamation of the President 
of the United States , he open to settlement, 
they shall be disposed of to actual settlers 
only, under the provisions of the homestead 
laws. (Italics supplied.) Section 18. 

Again, in section 20 of this act it is provided: 

* * * all persons who shall settle on 

lands in said Territory, under the provisions 
of the homestead laws of the United States, 
and of this act * * * etc. (Italics sup¬ 

plied.) 
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In section 22 of the act it also is stated: 

That the provisions of title thirty-two, 
chapter eight of the Revised Statutes of the 
United States relating to “ reservation and 
sale of town sites on the public lands shall 
apply to the lands open, or to be opened to 
settlement in the Territory of Oklahoma 
* * *. (Italics supplied.) 

These provisions clearlv show that onlv such 
lands as were expressly made subject to the home¬ 
stead and town-site laws should be disposed of as 
public lands. Let us note what the court, earlier 
in its opinion, had determined was the status of 
the area in the river bed covered bv the Federal 
receivership, which included the lands in this suit. 

At page 599 (258 U. S.) it defined the area as 
south of what was known as the “Big Pasture.” 
The status of this area had, immediately prior 
thereto, been considered in the opinion (pages 592, 
592,, and 594), the court finding that the history of 
this reserve showed that, by a treaty made in 1867 
(15 Stat. 581 and 589), with the Kiowa, Comanche, 
and Apache tribes of Indians, a vast area north 
of “ the middle of the main channel ” of Red 
River was set aside as a reservation and permanent 
home for those tribes. By the act of June 6, 1900 
(31 Stat. 672, 676), the Congress directed certain 
disposals of this land, among them being the crea¬ 
tion of grazing reserves out of the original reserva- 


tion, north of the “middle of the main channel ” 
of the river. The Big Pasture was one of the graz¬ 
ing resei’ves cileated under the act of 1900, and was 
maintained until Congress, by the act of June 5, 
1906 (34 Stat. 213), required the disposal of the 
lands by allotment to the Indians and by other 
modes. 

Kil Kirian landowners, including Indian allot¬ 
tee's, were before the court, and in disposing of 
their claims tin* court found (p. 595) that, as the 
treaty and reservations only covered lands north 
of the center of the* main channel of Red River, 
disposals of riparian lands only carried title to the 
center line of the river. As to the south half of the 
rivei* the court said: “ This shows that the United 
States intended to retain that part of the bed.” 

Thu s* it appeared that no laud hue had ever been 
extended to the south half of I he river south of the 
Bi(j Pasture. 

The matters discussed have involved an extended 


consideration of the opinion <>f the Supreme Court, 
but thU seemdd necessary, even at the risk of ap¬ 
pearing tedious, to sot forth what appellant has 
apparently failed to comprehend, though the trial 
court had no such difficulty, and this court as¬ 
suredly will have none, namely, that the language 
(died by the trial court, as rutinr) this case, was a 


sum mar u of what the Supreme Court had consul- 

* 

ered at length earlier in its opinion. 


Consider again, if the court please, the clear, 
comprehensive statement by the Supreme Court of 
the two facts fatal to the mineral claims: 


(1) 44 We conclude this part of the river bed 

never was subject to location or acquisition under 
the mining laws * * 

(2) 44 * * * nor, indeed, to acquisition under 

anv of the land laws.” 

The Congress recognized this to be the situation 
when, in the act of March 4, 1923, expressly relat¬ 
ing to lands in the south half of Red River, it pro¬ 
vided for future disposals of the lands, pursuant to 
the act of February 25, 1920, 44 after date fixed by 
order of the Secretary of the Interior.” 

How can it consistentlv be found, in the face 
of the carefully enunciated principles which pre¬ 
ceded the concluding summary by the Supreme 
Court, in its opinion, as appellant argues in his 
brief (p. 33), that the decision can only be followed 
as to claims under the placer mining laws, and that 
the lands were not subject to the homestead laws, 
i. e., 64 any of the land laws,” because of their phy¬ 
sical nature. This latter thought is novel and in¬ 
troduces the proposition that the court was indulg¬ 
ing in a passing comment upon the nonagricultural 


character of the lands in the south half of the river. 


This suggestion emphasizes the failure of appel¬ 
lant to weigh the matters considered by the court 
earlier in its opinion. 


The bill fails to show facts bringing the plaintiff within the relief 
provisions of the act of March 4, 1923 


Appellant, in the proceedings below and bv his 
brief (vide p. 3), denies all reliance upon the pro¬ 
visions of the act of March 4, 1923, and asserts his 
claim to be in direct opposition to it. 

This declaration may prove fatal to his claim, 
as it is contidentlv believed that the matters here- 
tofore presented show beyond doubt that the act of 
March 4, 1923, is the first act ever passed under 
which claims mav be initiated to the lands in 
question. 

Ill 


The courts lack jurisdiction over the subject matter of this suit 

This suit is one to compel the Secretary of the 
Interior to reverse his previous decisions and find 
that, as a matter of fact and of law, this appellant 
is entitled to a prospecting permit under that act of 
February 25,1920. In other words, appellant seeks 
to secure by this proceeding appellate review by the 
courts of the findings of the Secretary of the In¬ 
terior, in whom the Congress has vested exclusive 
jurisdiction to administer the public land laws, 
and until that jurisdiction has been exercised the 
courts are without authority to interfere. Litch¬ 
field v. Register and Receiver (76 U. S. 575; Gaines 
v. Thompson (74 U. S. 347); McBride v. Schurz 


(102 U. S. 378); Steel v. Smelting Company (106 
U. S. 447); Kir wan v. Murpliy (189 U. S. 35); 
Riverside Oil Company v. Hitchcock (190 Y. S. 
316); Ness v. Fisher (223 U. S. 683); Lane v. 
Mickadiet (241 U. S. 201); }Vork v. Rives (267 
U. S. 175). 

The latter ease contains a smnmarv of the deci- 

* 

sions on this point, and, as to the jurisdiction and 
discretion of the Secretary to construe the land 
laws, said: 
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Ness v. Fisher, 223 II. S. 683; Riverside 
Oil Company v. Hitchcock, 190 U. S. 316; 
Alaska Smokeless Company v. Lane, 250 U. 
S. 549; and Hall v. Payne, 254 U. S. 343, 
were all cases in which it was sought to con¬ 
trol and reverse rulings of the Secretary of 
the Interior, on the ground that he had in 
the administration of the land laws made a 
ruling contrary to law against an applicant 

for action bv him. In each case it was held 
* 

that as the statute intended to vest in the 

Secretary the descretion to construe the 

land laws and make such ladings, no court 

could reverse or control them bv mandamus 

%/ 

in the absence of anything to show that they 
were capricious or arbitrary. It was 
pointed out that a mandamus could not be 
made to serve the function of a writ of er¬ 
ror, and the mere fact that the court might 
deem the ruling erroneous in law gave it no 
power to intervene. These cases are sup¬ 
ported by earlier authorities to the same ef- 
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feet. United States ex ret. Tucker v. Sea¬ 
man, 17 How. 225; Gaines v. Thompson , 7 
Wall. 347; Litchfield v. Register and Re¬ 
ceiver, , 9 Wall. 575; United States ex rel. 
Dunlap v. Black , 128 U. S. 40. 

The court referred to a second group of cases, 
in which mandamus would lie, and as mandatory 
relief is sought herein, this finding is relative. The 
court said: 

Lane v. Hoglund , 244 U. S. 174; Ballin¬ 
ger w Frost, 216 U. S. 240; Garfield v. Golds- 
bt/y 211 U. S. 249; Roberts v. United States , 
176 U. S. 221; Butter worth v. Hoe, 112 U. S. 
50: United States v. Sehurz , 102 U. S. 378, 
were all cases in which the court found that 
all conditions had been fulfilled upon which 
the relator in the mandamus was entitled 
t<> call upon the officer to do an act beneficial 
to the relator and that act was thus a min¬ 
isterial duty, as in the Kendall Case. 

Appellant seeks to bring his case within this lat¬ 
ter class, citing Pagne v. New Mexico (255 U. S. 
367), Noble- v. Union River Logging Co. (147 U. S. 
165), and l\ De Ronde v. United Staff's Sugar 
Equal. Board (299 Fed. 659). To do this he asserts 
two things:, 

(a) That upon posting of notice upon the land, 
and making timely filing of an application for a 
prospecting permit, he earned an equitable right 
thereto. 

(b) That the letter of the then Secretary of the 
Interior, dated September 8, 1920 (R. p. 21), was a 


full and final adjudication of the right of appellant 
to a prospecting permit, and exhausted whatever 
discretionary rights the Secretary had in the 
matter. 

(d) The provision for a preference right over 
others acquired by posting notice upon lands, pur¬ 
suant to section 13 of the leasing act, is that the 
applicant “ shall during the period of thirty days 
folio icing such marking and posting be entitled to a 
preference right over others to a permit for the 
land so identified.” 

This posting is not a condition precedent to a 
valid application under the act of February 25, 
1920, but, as the language plainly shows, is merely 
an optional means whereby one upon a tract of 
desirable land may, by erecting a notice, acquire a 
period of grace, fixed at 30 days, within which he 
may prepare and file in the Land Department a 
proper application for a prospecting permit. The 
application, as soon as it is filed, wipes out what¬ 
ever probative effect the posted notice had. The 
matter is in no way an act of location such as was 
contemplated by the mining laws. This has been 
the uniform construction of the act by the Land 
Department. John Van Jfoaten and Richard E. 
Dowd (48 Land Decisions 185), Thomas A. Lee 
et al. (49 Land Decisions 175), Wagner v. Coffin et 
al. (49 Land Decisions 655). 

But it is urged that, in the Secretary’s letter of 
September 8, 1920, the Secretary decided that this 
applicant was entitled to a prospecting permit, and 
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suspended the application only until the area 
passed out of the jurisdiction of the Supreme 
Court. 

It seems unnecessary to detail at length the mat¬ 
ters necessary to an adjudication under the Depart¬ 
ment’s regulations of March 11, 1920 (47 Land 
Decisions 437), that a prospecting permit may be 
issued, or to discuss the discretionary powers re¬ 
posed in the Secretary bv the act of February 25, 
1920. It is merely here suggested that, among 
other matters required to be ascertained by the 
regulations, was (1) whether there were surface 
entrymen of the lands, having preference rights 
under section 20 of the act; (2) whether the claim¬ 
ant held other lands which, under section 27 of the 
act, would bar him from acquiring any additional 
permits; (3) whether the lands were set aside for 
reclamation or other public purposes, requiring a 
denial of the permit or additional bonds as security 
against injury to the special public uses; (4) 
whether the lands were within the known geologic 
structure of a producing oil or gas field, and hence 
required to be leased pursuant to section 17 of the 
act. 

These essential matters could be further aug¬ 
mented, but, as stated, that seems unnecessary, for 
the Secretary’s letter of September 8, 1920, clearly 
states that the rejected filing should be reinstated 
and suspended. In other words, the matter should 
retain its status quo pending the outcome of the 
suit in the Supreme Court, which court then actu- 
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ally hold possession of the area by a receiver. This 
letter preceded the decision of the Supreme Court, 
and proceeded on the theory that the act of Febru¬ 
ary 25, 1920, would apply if the United States was 
ultimately decreed to be the owner of the area. 
That there was not an adjudication of appellant’s 
right to a permit appears in the very letter of Sep¬ 
tember 8, 1920, for the Secretary said therein (R. 

p. 22): 

Section 19 of the act, upon which four of the 
applications are based, requires that appli¬ 
cations for permits thereunder shall be filed 
within “ six months from the passage of this 
act." Section 13 of the act, dealing with the 
issuance of prospecting permits upon un¬ 
proven territory, provides that claims may 
be initiated by posting notice upon the land, 
and that the person so posting shall have a 
preference right for thirty days thereafter 
within which to file in the Land Department 
his application for a permit. In both cases, 
therefore, the claimants were required to 
file their applications within a limited time 
or forfeit any rights they may have had. 

The phrase “ any rights they may have had ” is 
not one of adjudication. It is one of doubt. 

There is an added reason why the Secretary’s 
letter of September 8, 1920, was incorrect and of 
no effect. That is, that on February 25,1920, when 
the act referred to was passed, and even since, up 
to the approval of the act of March 4, 1923, and 
thereafter up to June 30, 1924, the status of this 
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land and title thereto were sub judice . Such being 
the ease, no valid claims thereto could have been 
initiated even though the act of February 25, 1920, 
would otherwise have applied to the area. Nctr- 
hall v. Sanger (92 U. S. 761), Quinn v. Chapman 
(111 IT. S 445). 

The fourth ground of the motion to dismiss will 

not be discussed, in view of the amendment of the 

bill (R. p. 24) to set forth only that the Secretary 

is holding the land for disposal under the act of 

March 4,1923, and, after a date to be set, under the 

act of February 25, 1920. 

* 

CONCLUSION 


Appellee submits the matter to the judgment of 
this court in the confident belief that it has boon 
demonstrated that the claim by appellant must 
fail for want of foundation in law, and that this 
proceeding is not a* method properly to be employed 
by appellant to enforce a claim which the Congress 
lias decreed shall lx* presented to and acted upon 
by the Secretary of the Interior, whose judgment 
and discretion in such matters are final and con¬ 
clusive unless exercised in a capricious or arbitrary 
manner. Certainly this appellant has shown no 
facts which vest in him any equitable claim or right 
to the relief sought, and his bill ought to be dis¬ 
missed. 


Donald V. Hunter, 
Attorney for Appellee. 
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IN THE 

COURT of APPEALS of the DISTRICT of COLUMBIA. 

October Term, 1925. 


No. 4288. 

CHARLES WEST, Appellant, 

vs. 

HUBERT WORK, SECRETARY OF THE INTE¬ 
RIOR, ET AL., Appellees. 


Appeal From Supreme Court of District of 

Columbia. 


REPLY MEMORANDUM FOR APPELLANT. 


The appellant desires to submit a brief reply to 
certain statements and erroneous inferences of fact 
which appear on page 13, et seq., of appellees’ brief. 

The statements relate to the claims of J. B. Law- 
ton and Delta Oil Company upon which those parties 
based interventions in the proceedings then pending 
in the United States Supreme Court, entitled Okla- 


— 2 — 


homa vs. Texas, United States of America, In¬ 
tervener. 

The facts relating to these two claims and inter¬ 
ventions are that the claims were originally laid un¬ 
der the Placer Mining Laws upon lands lying, as 
was then believed, in the North half of the River Bed. 
Subsequently, applications under the Leasing Act of 
February 25, 1920, were filed covering the same 
lands. Interventions were filed in the Supreme Court 
proceedings by both parties, and both stated, as was 
their belief, that their lands lay in the North half of 
the River Bed. 

By the opinion of May 1, 1922 (258 U. S. 574), 
and the decree if June 5, 1922 (259 U. S. 565), the 
Supreme Court held that the title to the South half 
of the River Bed was vested in the United States, but 
that the title to, the North half was vested in the 

i 

riparian owners along the North bank. It followed 
that no one, claiming title from and under the L T nited 
States (whether under the Placer Mining Laws or 
the Leasing Act of February 25, 1920), had or could 
gain any title to lands lying in the North half of the 
River Bed. i 

But by the decree of June 5,1922 (section 5, page 
568), the Supreme Court did in fact deny the claims 
and title of both Lawton and Delta Oil Company. It 
is obvious that they were bad as being laid on lands 
in the North half of the River Bed, and insofar as 
they were claiming under the Placer Mining Laws, 
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tliey were bad even if they had been laid on lands 
lying in the South half of the River Bed. 

But the point is that both claims and both inter¬ 
ventions expressly stated that the lands upon which 
the claims and applications were laid were in the 
North half of the River Bed, and consequently, if 
they were not, the parties themselves misled the Su¬ 
preme Court—not intentionally, because all persons 
then had good reason to believe that the medial line 
of the River was South of the lands in question—but 
none the less effectually. 

If it be, as appellees now state, that when, later, 
the location of the South bank, and, perforce, of the 
medial line, of the River came to be located, the lands 
claimed by these parties were found to lie in the 
South half of the River Bed, that fact was not known 
to the Supreme Court at the time its decree of June 
5,1922, was entered, and hence could not have affect¬ 
ed that decree or its meaning or intent in any man¬ 
ner. The Supreme Court “ overlooked ” nothing. It 
simply acted upon the averments of the parties’ own 
pleadings that the lands lay in the North, and not in 
the South, half of the River Bed. 

It would follow, we submit, that all the argument 
of the appellees which is found on pages 13, et seq., 
of their brief, and which is based upon the fact that 
these Lawton and Delta Oil Company lands were 
subsequently found to lie in the South half of the 
River Bed, falls to the ground. It deals with facts, if 
the statements of the brief are correct, that not only 


were not before the Supreme Court, but which were 
precisely the reverse of those which were before the 
court. 

And the statement of appellant’s brief still stands 
that when the decree of June 5, 1922, was entered, 
there was not before the Supreme Court any appli¬ 
cant for a permit or lease under the Leasing Act of 
February 25, 1920, who was basing his intervention 
on an application for a permit to explore lands al¬ 
leged to lie in the South half of the River Bed. 

We also feel justified in calling the court’s at¬ 
tention to the fact that these statements of fact con¬ 
tained in the appellees’ brief do not appear in the 
pleadings in this cause, and while it may be that they 
are true (we assume that the high officials of the 
Government would not state facts that are not true), 
they are not before the court and the appellees are 
going outside the record to refer to them. 

All of which is respectfully submitted, 

George W. Morgan, 
Stanton C. Peelle, 

C. F. R. Ogilby, 

E. P. Keech Jr., 

Counsel for Appellant. 



